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Supreme Court decision could lead to more Title VII complaints 

By Anjali Patel, Esq., cyberFEDS® Legal Editor Washington Bureau 

IN FOCUS: Agencies could see a rise in all types of Title VII complaints as a result of the 
Supreme Court's broad language in its recent decision finding Title VII protections against sex 
discrimination cover gender identity and sexual orientation, Richard Renner, an attorney at 
Kalijarvi, Chuzi, Newman & Fitch, told cyberFEDS® . 

Renner called the High Court's decision in Bostock v. Clayton County, Georgia, 120 LRP 
18316 , No. 17-1618 (U.S. 06/15/20) "a historic victory for the LGBTQI community," which 
affirms that "LGBTQI individuals are protected and have always been protected from 
employment discrimination because 'discrimination based on homosexuality or transgender 
status necessarily entails discrimination based on sex,'" Renner noted. 

Alden Law Group partner Michelle Bercovici said Bostock also "serves to reaffirm the current 
state of the law in the federal sector," which is the Equal Employment Opportunity Commission's 
interpretation that Title VII's prohibition of sex discrimination covers discrimination based on 
sexual orientation and transgender status since 2015. See David Baldwin v. Department of 
Transportation, 115 LRP 31813 (EEOC OFO 2015). 

While courts have differed on whether to adopt the EEOC's interpretation, Bercovici said that 
"the decision in Bostock leaves no question whatsoever that Title VII unequivocally bars any 
employment discrimination based on sex and sexual orientation." 

The "decision also includes some very strong language regarding 'but for' causation," she said, 
"making it clear that as long as sex was a basis for an adverse action, the existence of other 
reasons for the action do not negate the Title VII violation." 

Renner agreed, explaining that under Bostock, employees "are protected whenever their 
protected status is a 'but for' cause of an adverse action -- even if there were also other 'but for' 
causes." 

For example, "it is of no significance if another factor, such as the plaintiff's attraction to the 
same sex or presentation as a different sex from the one assigned at birth, might also be at 
work, or even play a more important role in the employer's decision," the Court said. 

Broad application 
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Based on the "broad language supporting the right of each employee to a hearing on their 
individual cases," Renner said agencies and the EEOC should expect more federal employee 
Title VII complaints -- "and not just from LGBTQI individuals." 

This decision is "good for everyone with a Title VII claim" because the language the Court used 
"went to a number of defenses that employers raise and struck them all down," including that 
managers had no awareness of the discrimination or that the personnel action was based on 
other factors, he explained. 

Now, the Supreme Court has said that if discrimination is one of the reasons for the action, then 
the employee has a valid claim, he added. 

This holding "weakens the very common defense" that the personnel action was not biased, 
something that leads to many federal sector summary judgment opinions in favor of agencies, 
he said. 

Because the decision essentially says agencies can be liable for managers' implicit biases, 
"judges cannot rely on individual managers saying they are not biased, which simply does not 
carry the day as a defense to discrimination," Renner said. 

"As long as employees can show sex affected the claim, then that's a viable claim" that must 
proceed to a hearing rather than being truncated at the summary judgment stage, he explained. 

Plus, the holding is not limited to sex discrimination and "opens the door for many individuals to 
support discrimination claims on any protected bases, even if other factors are involved or those 
other factors were the primary reason for the decision," he said. 

Bercovici said the decision will make many more employees aware of Title VII's protections, but 
how many more complaints will be filed "is not clear." 

"Now that the law is settled, the Commission can also provide much more comprehensive 
guidance on the topic, and employees can file claims without being concerned that the law will 
change," she said. 

In addition, "the certainty that the decision lends to the law will also play a role," she said, 
because federal employees now can "bring their sexual orientation/transgender claims in 
federal courts without fear that the court will dismiss the case outright." 

The Federal Practice Group's Debra D'Agostino said that agencies will likely make "efforts to get 
the word out more broadly that federal employees can file EEO complaints based on sexual 
orientation or gender identity discrimination, and to spread awareness of LGBTQ employees' 
rights." 
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