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Changing Trump-era regulations will take longer than rescinding EOs 

By Anjali Patel, Esq., cyberFEDS® Legal Editor Washington Bureau 

IN FOCUS: Now that former Vice President Joe Biden is the projected winner of the 
White House, how quickly some Trump administration civil service policies can be 
reversed has been the topic of much speculation. 

Although Executive Orders can be easily rescinded, changing regulations will take some 
time because agencies, like the Office of Personnel Management, would have to go 
through the regulatory rulemaking process. 

Regulations will take more time to unravel because they have to be issued in advance 
for comment by the public to have "binding authority," Kalijarvi, Chuzi, Newman & Fitch 
partner George Chuzi said. 

Once those comments are received, the proposed regulations can be issued in "final 
form" to "have the force of law, unless they are found to be inconsistent with an existing 
statute." 

This would "be a time consuming process" because a regulation "can only be rescinded 
or revised by the same process under which it was issued, [meaning with] notice and 
comment" unless the regulation is struck down by a court, Chuzi explained. 

So, for example, changing OPM's Nov. 2020 final rules implementing EO 13939, 
addressing probationary periods, performance-based actions, removals, and other 
adverse actions, would take longer than rescinding the EO itself. 

Federal employment law expert Robert Erbe noted that Biden "could not nix" regulations 
via a new executive order and "would have to start the rule making process again." 

But "the bigger question" is whether a Biden administration would do that for these 
particular final rules because Erbe believes they do not really have much impact or 
change the law significantly. 

Even though unions will want the Biden Administration to get rid of them, doing so 
"might be hard from a perception standpoint," Erbe said. "If the Biden administration got 
rid of the regulations, it may seem as though they are not adequately protecting 
taxpayer and government interests of an effective and efficient government." 

https://www.cyberfeds.com/CF3/index.jsp?contentId=5001&chunkid=999894495


 
 
Reprinted with permission from: cyberFEDS®. © 2020 LRP Publications, 360 Hiatt Drive, Palm Beach 
Gardens, FL 33418. All rights reserved. For more information on this or other products published by LRP 
Publications, please call 1-800-341-7874 or visit our website at: www.shoplrp.com 
 

Executive Orders and operational issues 

University of Texas Austin Professor Donald Kettl said that Biden could reverse the EOs 
"quickly." 

They "were put into place with the stroke of a Sharpie; they can be removed with 
Biden's signature right after the inauguration," he added."In fact, he might well get 
writer's cramp from all of the executive orders and new guidance he's likely to issue in 
the first few days of his administration." 

Although "the legal steps are straightforward," the "broader implications are deep and 
serious and could cast a very long shadow over the management of government," Kettl 
underscored. The "operational questions are far more complex" than the rescission. For 
example, if "some officials are removed, it might be much harder to get them back." 

Also, if "many officials become frightened about the impact of the EOs on the security of 
their jobs, they might play their cards much closer to the chest. If older employees are 
concerned about the turmoil in the agencies, they might decide to retire. If younger 
workers view the executive orders as creating an inhospitable work environment, they 
might apply for jobs elsewhere," he said. 

Similarly, "if the Trump team is successful in using the executive order [creating a new 
Schedule F] to salt loyalists into the executive branch, it might prove difficult to uproot 
them," Kettl said. 

EOs that could get rolled back 

Some of the orders that may be rolled back include: 

• Executive Order 13839: Promoting Accountability and Streamlining Removal 
Procedures Consistent with Merit System Principles (May 2018), which banned clean 
record settlements, urged agencies to quickly process removals, and placed limits on 
collective bargaining agreement terms on performance or misconduct-based removals. 
• Executive Order 13837: Ensuring Transparency, Accountability, and Efficiency in 
Taxpayer-Funded Union Time Use (May 2018), which placed substantial limits on 
official time and the use of agency resources for union-related activities. 
• Executive Order 13836: Developing Efficient, Effective, and Cost-Reducing 
Approaches to Federal Sector Collective Bargaining (May 2018), which sets forth 
procedural and substantive limits for negotiating collective bargaining agreements. 
• Executive Order 13932: Modernizing and Reforming the Assessment and Hiring of 
Federal Job Candidates (06/26/20), which directs agencies to review job classification 
and qualification standards, although some experts believe this one could survive a 
change in administration. 
• Executive Order on Creating Schedule F in the Excepted Service (10/21/20). 
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Legislative changes 

The last way Trump administration policies could be impacted if the Electoral College 
confirms Biden's election is by congressional action. Under the Congressional Review 
Act, "Congress has the authority to disapprove of regulations that were issued during 
the previous 60 legislative days," meaning the days Congress was in session, Chuzi 
said. 

For example, in 2017, Congress used the CRA to disapprove of "several regulations 
enacted towards the end of the Obama administration." However, "the Act will only be 
effective now if the Democrats control both the House and the Senate" because the 
"CRA requires a vote of disapproval by both houses and signature by the President," 
Chuzi said. 
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