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Updated COVID testing guidance tackles costs, accommodations, and refusal 

By Anjali Patel, Esq., cyberFEDS® Legal Editor Washington Bureau 

IN FOCUS: Agencies must create and enroll onsite employees and contractors who are not fully 
vaccinated or who do not provide their vaccination status into a mandatory COVID-19 testing 
program. Those individuals must be tested "at least once a week" but no more than twice a 
week, according to the Safer Federal Workforce Task Force's most recent guidance. 

Kalijarvi, Chuzi, Newman & Fitch partner George Chuzi told cyberFEDS® that the new 
guidance provides "welcome clarity to the evolving threats" from the delta COVID-19 variant. 

Firstly, the Task Force "strongly suggests that agencies discuss with their unions any policy 
changes that will result from the guidance," he said. 

In addition, the guidance states that testing applies to individuals who work onsite, not 
"employees and contractors who do not work onsite" because of telework or other 
circumstances. 

However, "employees who are only onsite on an infrequent basis must be tested during weeks 
when they work onsite," the Federal Practice Group's Debra D'Agostino told cyberFEDS®, 
while those away from work or on vacation for a particular week do not have to be tested during 
that period. 

In addition, the guidance notes that agencies "can subject employees who refuse to submit to 
testing to disciplinary or adverse actions, including removal," she said. The Task Force also said 
that an agency "may bar any employee who refuses testing from the workplace while such a 
disciplinary or adverse action is being processed." 

Chuzi added that contractors "who decline to be tested can have their contracts terminated for 
the government's convenience." 

Key parts 

Here are some key takeaways from the guidance: 

• Discipline: Agencies may discipline employees who refuse to be tested, along with barring 
them from the workplace until any disciplinary or other relevant action has been resolved so 
long as they follow "normal processes" to provide the required notice. When deciding whether to 
bar employees from the site, agencies should consult with the onsite security authority, the 
human resources office, and agency counsel. If work cannot be performed outside the 
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workplace, agencies must place the employee on paid administrative leave until disciplinary 
action is resolved. 

• Accommodations. D'Agostino noted that if "an employee asserts that a disability or religious 
belief is the reason for refusing testing, then an agency must consider whether a reasonable 
accommodation should be offered before considering discipline. However, if the request for 
reasonable accommodation is denied, the guidance provides that the agency may move ahead 
with a disciplinary action." She said it is noteworthy that "religion and disability are the only basis 
for which agencies may consider reasonable accommodation; a personal or political objection to 
testing is insufficient." 

• Costs. Chuzi noted that "testing will be at the government's expense and on the government's 
time -- official time will be granted if during the workday, and overtime if after hours." If the 
employee or contractor is exposed to COVID at work, agencies also must arrange for testing 
either through the agency program or other avenues. However, employees are responsible for 
their own testing costs if the exposure was non-work related. Though not specifically mentioned 
in the guidance, he noted that an Office of Workers' Compensation Programs claim for benefits 
would also be appropriate if an employee was infected at work. 

• Hours. Time spent on testing and related travel from a preapproved site counts as duty time 
and does not require the employee to take administrative leave when done during the workday. 
"In most circumstances, agencies should authorize employees to take no more than one hour to 
travel to the testing site, complete testing, and return to work," the guidance said. If they take 
longer, agencies should require employees to document the reasons for needing more time. In 
addition, normal overtime rules apply if "unforeseen circumstances" prevent the employee from 
getting tested during regular hours. Agencies should also assess reasonable travel costs 
associated with testing, the same as local travel or temporary duty cost reimbursement. Those 
who are not required to be tested but choose to do so anyway may request sick leave or other 
available paid time off. 

• Test results. D'Agostino reminded agencies that they "should safeguard all COVID test 
results as it would safeguard vaccination information," and ensure the information is maintained 
separately from the official personnel folder and kept confidential. If the results are reported to 
the employee or contractor, agencies must establish a way to get those results to the 
appropriate staff so that completed testing can be verified. When giving results to the agency, 
the report must comply with Health Insurance Portability and Accountability Act regulations. 
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